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Avoid The IRS On Confidentiality Provisions
By Robin Frazer Clark

How did Dennis Rodman, former teammate of Michael
Jordan on the Chicago Bulls, known for his defensive prowess
and proliferation of tattoos, have a hand in the IRS decision
that ultimately held confidentiality provisions to be taxable?
Was Rodman as much as a lightning rod in tax court as he
was on the basketball court?

In Amos v. Commissioner of Internal Revenue, No. 1339-
01, (U. S. Tax Ct, December 1, 2003), the Federal Tax Court
held that confidentiality provisions in releases of personal in-
jury claims are of the nature of compensation for nonphysical
injuries and, therefore, are subject to Federal taxation laws.
This unfortunate Tax Court opinion stems from a personal
injury suit filed by Plaintiff Eugene Amos, Jr. against NBA Ce-
lebrity, Dennis Rodman, for injuries Mr. Amos allegedly re-
ceived during a Minnesota Timberwolves and Chicago Bulls
basketball game when Mr. Rodman landed on a group of pho-
tographers, set up just off the court, and twisted his ankle. Mr.
Rodman then kicked the group of photographers, of which
Mr. Amos was one. Mr. Amos filed suit against Mr. Rodman for
bruising to the photographer’s groin area. Settlement negotia-
tions ensued and, ultimately, resulted in a settlement agree-
ment between the parties in the amount of $200,000.00. A
mutual release, entitled “CONFIDENTIAL SETTLEMENT
AGREEMENT AND RELEASE,” was signed by both parties.
This release contained a confidentiality provision that read, in
part, as follows:

It is further understood that part of the consideration for
this Agreement and Release includes an agreement that Rod-
man and Amos shall not at any time from the date of this
Agreement and Release forward disparage or defame each
other. It if further understood and agreed that, as part of the
consideration for this Agreement and Release, the terms of
this Agreement and Release shall forever be kept confidential
and not released to any news media personnel or representa-

tives thereof or to any other person, entity, company, govern-
ment agency, publication or judicial authority for any reason
whatsoever except to the extent necessary to report the sum
paid to appropriate taxing authorities or in response to any
subpoena issued by a state or federal governmental agency or
court of competent jurisdiction.

Regrettably, counsel did not assign any specific dollar val-
ue to this provision. In Mr. Amos’ tax return for that year, he
excluded the $200,000.00 received in settlement of his case
against Mr. Rodman. The Tax Court does not give any hint
how the IRS became aware of this, but it audited Mr. Amos’
tax returns and ruled that he was not entitled to exclude from
his gross income the settlement amount in issue. Mr. Amos
relied on that well-known, beloved tax code provision, Section
104 (a)(2), which states that damages received on account
of personal physical injuries shall not be included in gross
income. The dispute, then, was how much of the $200,000.00
should be considered consideration for the non-physical in-
jury part of the settlement, i.e., the confidentiality provision.
The Tax Court held that because Mr. Amos’ attorney did not
assign an identifiable portion of the settlement proceeds to
the confidentiality provision, then the Tax Court itself, it its
wisdom in evaluating personal injury cases, would do so. The
Tax Court then decided, without sharing its roadmap of how
it got there, that the confidentiality provision was worth a full
$80,000.00, which was taxable income to Mr. Amos.

The moral of the story: assign a nominal dollar amount
to any confidentiality provision in your releases. You may tell
your client until you're blue in the face that you're not a tax
attorney and that you can’t give him or her any advice about
tax consequences, but you are the final roadblock before the
client signs that release and chances that he or she will insist
on having the release for a couple of weeks before signing
it so the client can consult with a knowledgeable tax attor-
ney, we all know, are slim. The client is relying
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on you here, and one would probably have a
tough time with a bar complaint or lawsuit in
the event, albeit unlikely, that the IRS pokes
its nose into a former client’s personal injury
settlement.

Consider assigning $1.00 in the release
to the confidentiality provision. Mr. Amos
argued that this amount was implied in the
release he signed. The Tax Court does not
buy this argument, but inherent in its discus-
sion of the nominal amount is the belief that
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pealable issues, what the odds are of success given the court
and current trends, and which issues, arguments, and facts
to push and which to abandon. **

Even if you are unwilling to let another attorney ghost-
write the brief or handle the oral arsument (or if the relatively
low stakes of the case make it uneconomical to do so), it is
still often advisable to seek a second attorney to play devil's
advocate with your arguments, to moot court your oral advo-
cacy style, and to troubleshoot and edit your brief.

One expert described this last skill as particularly crucial
to your chances of success:

Editing is probably the most neglected stage in the prep-
aration of briefs. No one would think of publishing an uned-
ited law review article, book, or [news] story . . . but lawyers
are surprisingly casual about filing unedited briefs. . . . Edit-
ing should be regarded as an essential part of brief writing.
... [TIhe brief should be edited by someone other than the
attorney who wrote it, preferably a lawyer who knows noth-
ing about the case. This insures that the brief gets a fresh
look during the edit. *

In the final analysis, just as it might be unwise and cause
you to risk sanctions and a malpractice suit to allow a neo-
phyte trial lawyer to make a closing argument to a jury in a
major case, it might be equally foolhardy to allow an ama-
teur appellate lawyer to handle that same case on appeal:
“[Bleing a good trial lawyer does not mean that you are also
a qualified appellate advocate.” *

It's often best to leave brain surgery to the brain surgeons.
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had Mr. Amos’ attorney simply included one more sentence
in the release, ie, that both parties agree the value of the
confidentiality provision is $1.00, it would have never become
an issue. Some plaintiffs’ lawyers have suggested using Amos
on the offensive to get some real, substantial value for the
inclusion of confidentiality provisions in releases. This is cer-
tainly one way to handle it, but you would also be required
to advise your client that portion of the settlement would be
considered taxable income to him or her. Knowing full well
that advising a client on taxation consequences, for me, would
be tantamount to advising him on what the tensile strength of

concrete is, I would just as soon avoid that conversation. Can
you negotiate the settlement as if the confidentiality provision
was worth considerable value and then state in the release its
value is only $1.00? Yes, of course, as long as you know your
defense counsel has a good sense of humor. If unsure, tread
lightly when assigning any value of $1.00 to a confidentiality
provision.

Good luck with those releases and confidentiality provi-
sions. Now that you know about this potential snare, don'’t let
it come back to haunt you. <

/I




